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O.A.No.291/2021

MAHARASHTRA ADMINISTRATIVE TRIBUNAL

NAGPUR BENCH NAGPUR

ORIGINAL  APPLICATION NO. 291/2021 (D.B.)1) Smt. Marisa Arvind Birpol,Aged about 52 years,Occupation ; Service,R/o- Christian Colony Khadan Akola, TqAnd District Akola.2) Sanghmitra @ Sangeeta Pandit IngleAged About 51 years,Occupation : Service,R/o – Shanti Suman Niwas Gokuldham,Buldhana Road Malkapur,District- Buldhana.3) Smt. Rekha W/o Deepakrao Dudhe,Aged about 51 years,Occupation : Service,R/o – House No.1070 Line No : 5 Gajanan,Pote Towanship Amravati.4) Smt. Neeta Bhikaji Mahankar,Aged about 52 years,Occupation : Service,R/o – In front of SKK college Sai nagar,Jalgaon Jamod Road Buldhana-4434025) Mangala d/o Jagganath Jadiye,After marriage Mangla Umakant Jadhav,Aged about 51 years,Occupation : Service,
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R/o – Geeta Nagar WashimBypass Road, Akola.6) Smt.Sunita Kalbhage,Aged about 52 years,Occupation : Service,R/o – C/o – Vijay Ingle – Congress Nagar,Near Saraswati Junior College,Chikli Road Buldhana-443001.7) Meenakshi Dhyandeo Naik,Before marriage Meenakshi Laxam Shirsat,Aged about 53 years,Occupation : Service,R/o – Sai Vatika Apartment, Old Radhika,Plot Near Ayurvedic Hospital Station,Road Akola.8) Kalpana Kisanrao Sonole,Aged about 51 years,Occupation : Service,R/o – Tripura Apartment,Gayatri Nagar, Magrulpir Road Akola.9) Meena Shankarrao Bagal,Aged about 51 years,Occupation : Service,R/o – Keshav Nagar, Ring Road Akola.10) Sushma Peter Salve,Aged about 50 years,Occupation : Service,R/o – G-4 Near Nisarg Garden Khadki, Akola.
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11) Sangeeta Ramchandra Dalvi,Aged about 51 years,Occupation : Service,R/o – “Shri Krushnarpan”Plot No.48,Chandore Nagar Dhamangaon Road,Durgai layout, Yavatmal.
12) Pushpa Gulabrao Thote,After marriage Pushpa Rajendra Raut,Aged about 51 years,Occupation : Service,R/o – Mangaldham Colony,Radhika Nagar, Old Bypass,Dastur Nagar Road, Amravati.13) Rekha Devidas Asolakar,(Before marriage) and after marriage,Rekha Baburao Sheraskar,Aged about 51 years,Occupation :ServiceR/o – Priyanka B Apartment Plot No.3,Kharewadi Infront of Bunglow of DIG,Amravati-444602.14) Meena Narayan Bagde,Aged about 53 years,Occupation : Service,R/o – Girija Vihar, Near water tank,Shegaon Naka, Rahatgaon Road,Amravati.
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15) Sindhu Purshottam Kalne,Aged about 52 years,Occupation : Service,R/o – Purva Layout, Krushna Nagar,Near Krushna Mandir Kaulkhed,Akola – 444004.
Applicant.

Versus1) State of Maharashtra,Through its Secretary,Public Health Department,Mantralaya, Mumbai-32.2) The Commissioner Director ofHealth Service, Public Health Department,3rd floor, St. George Hospital Campus,Arogya Bhavan, Near C.S.T. Mumbai.3) Dy. Director of Health Services,Zilla Stri Rugnalaya Campus,Akola.
Respondents

_________________________________________________________Shri G.I.Dipwani, Ld. Counsel for the applicant.Shri A.M.Khadatkar, Ld. P.O. for the respondents.
Coram:- Hon’ble Shri Shree Bhagwan, Vice-Chairman and

Hon’ble Shri M.A.Lovekar, Member (J).
Dated: - 7th October 2022.
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JUDGMENT

Per : Member (J).

Judgment is reserved on 21st September, 2022.

Judgment is pronounced on 7th October, 2022.

Heard Shri G.I.Dipwani, learned counsel for the applicants andShri A.M.Khadatkar, learned P.O. for the respondents.2. Case of the applicants is as follows.By orders passed by respondent no.2 the applicants wereappointed to the posts of Staff Nurse and started working on theestablishment of respondent no.3. They executed bond of two years.From the date of their initial appointment their seniority asGovernment servant ought to have been counted. Some Staff Nursesapproached the Hon’ble Bombay High Court and this Tribunal.  Onthe basis of orders passed by the High Court and this Tribunalcommunication dated 15.12.2017 (Annexure A-3) was issued to allDeputy Directors of Health Services in the State as follows-
izfr]

milapkyd] vkjksX; lsok]

eaMG dk;kZy;s ¼loZ½

fo”k; % ca/kif=r vf/kifjpkjhdkP;k lsok fu;fer dj.ksckcr-
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lanHkZ %   1- lk-vk-fo-] lsok&5] ea=ky;] eqacbZ ;kaps i= dzekad

;kfpdk&2017- Jhu [kkuns@iz-dz-302@lsok&5] fnukad 14-12-2017

2- lk-vk-fo- vf/klqpuk fnukad 15-04-2015

3- lapkyuky;kps i= fnukad 25-01-2017

mijksDr fo”k;h lanHkkZr uewn ‘kklu i=kps vuq”kaxkus loZ milapkyd] vkjksX; lsok] eaMG

dk;kZy;s ;kauk ca/kif=r vf/kifjpkjhdkP;k lsok fu;fer dj.;kP;k n`”Vhus iq<hyizek.ks lqpuk

ns.;kr ;sr vkgsr-

1- T;k ca/kif=r vf/kifjpkjhdk fn-25-08-2005 jksth dk;Zjr gksR;k o vktgh

dk;Zjr vkgsr o egklapkyd] vkjksX; lsok] eqacbZ ;kaps fn-10-09-2003 P;k

i=ke/;s fnysY;k vVh o ‘krhZ iq.kZ djrkr v’kk vf/kijhpkjhdkaP;k lsok lnj i=kr

fnysY;k lqpukuqlkj fu;qDrhP;k izFke fnukadkiklwu fu;fer dj.;kr ;kO;kr-

2- fn-25-08-2005 P;k uarj ca/kif=r vf/kifjpkjhdk Eg.kwu lsosr tk.kk&;k vkf.k

fn-31-12-2011 jksth dk;Zjr vlysY;k ca/kif=r vf/kifjpkjhdkaP;k lk-vk-fo-

vf/klwpuk] fnukad 15-04-2015 e/khy ifjPNsn dzekad 13 uqlkj fu;fer

djkO;kr-

3- lnj vf/klqpusuqlkj T;k ca/kif=r vf/kifjpkjhdkauh fo’ks”k ys[kh ijh{kk fnyh

vkgs o ;k ifj{ksr T;k mRrh.kZ >kY;k vkgsr v’kk loZ ca/kif=r vf/kifjpkjhdkaP;k

lsok fu;fer dj.;kps vkns’k fuxZfer dj.;kr vkys ulrhy rj rs rkRdkG

iq<hy lkr fnolkP;k vkr fuxZfer djkosr-

4- lnj vf/klqpusuqlkj T;k ik= ca/kif=r vf/kifjpkjhdkauh v|ki fo’ks”k ys[kh

ijh{kk fnyh ukgh v’kk loZ ca/kif=r vf/kifjpkjhdkadfjrk vf/klqpusrhy

rjrqnhuqlkj nqljh la/kh ns.;kdjhrk fo’ks”k ys[kh ijh{ksps vk;kstu dj.;kP;k

n`”Vhus v’kk ys[kh ijh{kk v|ki u fnysY;k ca/kif=r vf/kifjpkjhdkaph la[;k 22-

12-2017 i;Zar lapkyuky;kl dGokoh-
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5- fn-01-01-2012 jksth fdaok R;kuarj fu;qDr >kysY;’k ca/kif=r

vf/kifjpkjhdkauh fu;fer gks.;klkBh lapkyuky;kekQZr vk;ksftr Hkjrh

izfdz;sr R;kaph fuoM gks.ks vko’;d vkgs- R;kaP;k lsok v’kh fuoM >kY;kuarj

ns.;kr ;s.kk&;k fu;qDrh vkns’kkP;k fnukadkiklwu fu;fer dj.;kr ;srhy-

mijksDr lqpukauqlkj rkRdkG dk;Zokgh d#u R;kpk vuqikyu vgoky

rkRdkG lapkyuky;kl lknj djkok-However, respondent no.3 did not follow the directionscontained in the communication dated 15.12.2017 while preparingthe impugned seniority list as on 01.01.2021 (Annexure A-1).  Whilepreparing this seniority list for promotion to the post of In-chargeSister Nurse respondent no.3, instead of fixing seniority of theapplicants from the date of their initial appointment, proceeded to fixit from the date of their repatriation to the parent department.Hence, this O.A. for following principal reliefs-
i) Quash and set aside the impugned communication

dated 09/03/2021 [Anx- ‘A-1’] forwarded by the

respondent no.3 to respondent no.2 along with list

enclosed therein and direct the respondent no.3 to

prepare fresh list along with all the necessary

documents to the respondent no.3 for considering of

claim for promotion to the post of In-charge Sister

Nurse in the interest of justice.

ii) Direct the respondent no.3 to comply the direction

given by the respondent no.2 is respect of bonded Staff
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Nurses appointed prior to 25/08/2005 and treat them

regular from their date of entry into services and

prepare the seniority list accordingly.3. Reply of respondent no.3 is at pp.101 to 113.  It is hiscontention that the applicants had accepted repatriation on zeroseniority in view of G.R. dated 17.08.2004 (Annexure R-2) and hencetheir seniority was rightly fixed from the date of their repatriationand not from the date of their initial appointment.Heading of G.R. dated 17.08.2004 is as under-
ftYgk ifj”knsP;k vkLFkkiusoj izfrfu;qDrhus dk;Zjr ca/kif=r izlkfodk

ifjpkjhdkauk ‘kwU; ts”Brsoj jkT; ‘kklu lsosr izR;korZukus lkekoqu ?ks.ksckcr-This G.R. inter alia states-
ikp½ ftYgk ifj”knsdMhy ifjpkjhdk ‘kklu lsosr vkY;kuarj R;kaph

lsokts”Brk ‘kwU; Bjfo.;kr ;koh-Thus, the only question which needs determination is fromwhich date seniority of the applicants is to be fixed.4. The applicants have relied on order dated 24.06.2016 passedby the Bombay High Court in M.C.A.No.862/2014 inW.P.No.4831/2012.  This order is as follows-
The policy decision of the Government to

regularize the service of Nurses after following the

procedure adopted, is reflected in the

communication dated 15.08.2014 issued by the
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Director, Public Health Department, Mumbai.  About

5767 Nurses appointed all over the State have been

regularized leaving 13 complainants, who had

approached the Industrial Court claiming

regularization on par with these 5767 Nurses.

The matter came up to this Court in Writ

Petition No.4829 of 2012 along with other connected

matters which were decided by common judgment of

this Court delivered on 08.04.2014.  This Court set

aside the regularization granted by the Industrial

Court to the petitioners/complainants and the

complaints filed were dismissed.  This Court

accepted the distinction made by the Government

authorities that the 13 complaints were not selected

as bonded candidates. They failed in the selection by

the Divisional Selection Committee, and this Court,

therefore, had held that the distinction was justified.

All the candidates approached before the Apex

Court by filing Special Leave Petition.   The Apex

Court passed an order on 02.05.2014 in SLP

No.12124-12130/14 which is reproduced below :

“Taken on Board.

We find no reasons to entertain these

petitions for special leave, which are,

dismissed.  All the same, liberty is granted

to the petitioners to file a review, if the

similarly placed persons petitioners have

been regularized, in the event of which,
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the High Court will examine the same and

pass appropriate orders, in accordance

with law.”

Accordingly, these review petitions have been

preferred.

While, issuing notice to the respondents, the

contentions raised by the complainants were noticed

with reference to specific documents placed on

record to show that all the complainants are

similarly placed with those whose services are

regularized.  Accordingly, the respondents were

directed to file reply to the said specific averments

by common order dated: 22.09.2014 passed in these

Miscellaneous Civil Application for review.

The affidavit has been filed by the respondent

no.2 on behalf of the respondent Nos.3 and 5

including the Director of Health Services stating that

the regularization of the services of 900 Staff Nurses

appointed was illegal and against the statutory rules

and in violation of Article 14 and 16 of the

Constitution of India, and, it is therefore, proposed to

move for cancellation of these appointments by

holding departmental enquiry.  According to the

stand in the affidavit dated 13.04.2016, the

corrective measures are being adopted to cancel all

regular appointment orders of bonded staff Nurses,

who were illegally regularized in the service without
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following the recruitment process by the Divisional

selection Committee.

Apparently, 5767 Nurses working all over the

State were regularized, which is apparent from the

order at page 50 issued on 15.02.2014 by the

Director, Public Health Department.  Out of these, the

corrective measures are proposed to be taken only

against the 900 Nurses of Nagpur without making

any distinction between those who are to be retained

and those whose appointments are to be cancelled on

the ground that the same were without following the

procedure of recruitment by the Divisional Selection

Committee.

Prima facie it seems that the respondent

authorities of the State Government got all the Writ

Petitions allowed by misrepresenting before this

Court that all the 13 complainants before this Court

were not selected, along with the other 900 Nurses

from the Nagpur region who were regularized by an

order dated 15.02.2014.  Even in response to these

review applications the stand earlier taken that the

complainants were not regularized because they

were not selected, has not been reiterated,  thereby

creating an impression that all the 13 complainants

were similarly situated with those 900 staff Nurses

regularized in service from the Nagpur region. Prima

facie, there is no justification for making distinction

between 900 Staff Nurses, whose appointments are
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proposed to be cancelled and the other out of 5767

Nurses regularized all over the State. Prima facie,

there appears to be lack of bona fides on the part of

respondent State Government authorities.  If the

policy decision is not to regularize the persons

appointed dehors the provisions of law, then it has to

be implemented in respect of all 5767 staff Nurses

regularized in such fashion.  This is not the stand

with which the respondents are coming forward

before this Court.

In view of above, the Director of Health Services

(Public Health), Mumbai along with other

respondents and the Secretary, Public Health

Department of the State are directed to personally

remain present before this Court on 18.07.2016 with

a clear stand on affidavit in respect of the matters

reflected in this order.  The object of calling the

Secretary is to know the exact policy decision and the

other respondents have, in spite of taking lot of time,

not come forward with the definite stand which was

expected to the specific averments made in these

applications and the order passed on 12.09.2014.

This Court is prima facie of the view that the

respondents are playing the game of hide and seek.

If the concerned officers fail to remain present on

that date, the Court shall be constrained to issue

bailable warrant to secure their presence.
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Steno copy of this order be supplied to the

learned AGP to act upon.

The learned AGP to communicate this order by

E-mail or speedy communication available in the

office to the authorities concerned, within a period of

two days from today.In the aforesaid matter, on 18.07.2016, the High Court passedthe following order-
In response to the order dated 24-06-2016, the

learned Government Pleader Smt. Bharti Dangre has

appeared in this matter and submits that the Director

and the Secretary of the Department are personally

present before this Court.  After taking instructions

from them, a categorical statement is made by the

learned Government Pleader before this Court that all

the thirteen complainants shall be regularized in

service on the posts of Nurses within a period of one

month from today on the same terms and conditions

on which the other 5,767 Nurses have been

regularized all over the State.  The statement made

before this Court is accepted as an undertaking to this

Court.

Put up this matter on 29-08-2016 to see the

compliance of the statement made before this Court.

It is made clear that if the orders of

regularization are issued, it shall not be necessary for

the Director and the Secretary of the Department to
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remain personally present before this Court and filing

of an affidavit to that effect sworn by the Secretary of

the Department shall be the sufficient compliance.On 07.10.2016, in the aforesaid matter, the High Court passedthe following order-
It is reported that in response to the order dated

18.07.2016 passed in Misc. Civil Application (Review)

No.856 of 2014 all the complainants have been

regularized in service and the grievance of the

complainants does not at all survive.

5. The applicants have further relied on orders dated 16.11.2016and 09.12.2016 (Annexure A-6) passed by this Tribunal inO.A.No.900/2016.  These orders are as under-
Heard Shri G. Sadavarte, the learned Advocate

for the Applicant and Shri N.K.Rajpurohit, the learned

Chief Presenting Officer for the Respondents.

The learned C.P.O. placed on record a

communication from the Director, Health Services,

Mumbai, dated 15.11.2016 to the Principal Secretary,

Public Health Services, Mantralaya, Mumbai.

It is clear that the facts herein are apparently

such as to be governed by the judgment of the Division

Bench of the Hon’ble Bombay High Court of Nagpur

Bench which has been referred to in the said

communication.
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The Director Health Services, Mumbai has

apparently requested the government to make

appropriate orders.  Now, if the matter has to be

decided in terms of order of the Hon’ble High Court

there is no reason why there should be any delay.

I direct the Government to take appropriate

decision within three weeks from today.  The matter

be placed before me on 09.12.2016. Hamdast.

Heard Shri G. Sadavarte, the learned Advocate

for the Applicants and Shri N.K.Rajpurohit, the learned

Chief Presenting Officer for the Respondents.

The matter is taken up for final disposal by

consent of both the sides.  See my order dated

16.11.2016.  It is clear that the fact at issue involved

herein has to be determined in terms of the judgment

of the Nagpur Bench of the Hon’ble Bombay High Court

referred to in the communication of the unnumbered

second paragraph of the said order dated 16.11.2016.

The respondents are directed to decide the case of

these applicants in accordance as mentioned by

themselves in that letter of the said judgment of the

Hon’ble Nagpur Bench in W.P.No.2046/2010 within

two months from today and communicate to the

applicant the outcome thereof within one month

thereafter.6. The applicants have also relied on the judgment dated04.08.2022 delivered by this tribunal in O.A.No.579/2018.  While



16

O.A.No.291/2021

deciding the said O.A. reliance was placed on the above referredorders of the Bombay High Court as well as this Tribunal.  It is not thecase of the respondents that the applicants in this O.A. and thepersons who had approached this Tribunal and the Bombay HighCourt earlier are not similarly placed. Hence, the applicants who arenow before us would be entitled to benefit of parity.  In support ofthis conclusion reliance may be placed on the following observationsof the Hon’ble Supreme Court in “State of Uttar Pradesh and Others

Vs. Arvind Kumar Shrivastava (2015) 1 SCC 347”-
“Normal rule is that when a particular set of

employees is given relief by the Court, all other

identically situated persons need to be treated alike by

extending that benefit. Not doing so would amount to

discrimination and would be violative of Article 14 of

the Constitution of India. This principle needs to be

applied in service matters more emphatically as the

service jurisprudence evolved by this Court from time

to time postulates that all similarly situated persons

should be treated similarly. Therefore, the normal rule

would be that merely because other similarly situated

persons did not approach the Court earlier, they are

not to be treated differently.”7. For the reasons discussed hereinabove the O.A. is allowed inthe following terms-
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The impugned seniority list dated 09.03.2021 (Annexure A-1) isquashed and set aside. The respondent no.3 shall prepare a fresh senioritylist as per the directions contained in the communication dated 15.12.2017(Annexure A-3).  No order as to costs.
(M.A.Lovekar) (Shree Bhagwan)Member (J) Vice ChairmanDated – 07/10/2022
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I affirm that the contents of the PDF file order are word to word sameas per original Judgment.
Name of Steno : Raksha Shashikant MankawdeCourt Name : Court of Hon’ble Vice Chairman &Court of Hon’ble Member (J) .Judgment signed on : 07/10/2022.and pronounced onUploaded on : 07/10/2022.


